UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

BARBARA NI COLO

V. C. A No. 96-528-T

PH LIP MORRI'S, | NC. ,
LI GGETT GROUP, INC., and
LI GGETT & MEYERS, | NC

VEMORANDUM AND ORDER GRANTI NG
DEFENDANTS MOTI ONS FOR SUMVARY JUDGVENT

ERNEST C. TORRES, United States District Judge.

Barbara Nicolo brought this action seeking damages for
personal injuries allegedly sustained as a result of snoking
cigarettes manufactured by the defendants. The defendants, Philip
Morris, Inc., (“Philip Muxris”), Liggett Goup, Inc. and Liggett &
Meyers, Inc., (jointly referred to as “Liggett”) have noved for
sumary judgnment asserting that this action is barred by the
statute of limtations.

The issues presented are whether Nicolo' s cause of action
“accrued” nore than three years before this suit was comenced;
and, if so, whether the three-year statute of limtations was
“tolled” by what N colo alleges was the defendants’ fraudul ent
conceal nent of the existence of her cause of action. Because the

undi sput ed evi dence establishes that, nore than three years before



this action was comenced, Nicolo was both injured and well aware
that her injuries probably were attributable to snoking the
defendants’ <cigarettes, the notions for summary judgnent are
gr ant ed.

Backgr ound

Ni col o began snoking cigarettes in 1949, when she was fifteen
years of age. Initially, she snoked Chesterfield s, manufactured
by Liggett; and, later, switched to Marlboro’ s, manufactured by
Philip Morris. Despite nunerous adnonitions from her nother,
husband and doctors; and, despite the fact that Nicolo attributed
her not her’ s ast hma and enphysena conditions to snoking, N col o was
unable to “kick the habit.”

By the late 1970's, Nicolo began having difficulty breathing
that her doctors told her was caused by snoking. Eventually, she
began taking nedication to alleviate her synptons. Oh two
occasions in the early 1980's, she also had surgery to renove
polyps from her vocal chords that her doctors attributed to
snoki ng.

In 1988, Nicolo was diagnosed as suffering from asthnma,
enphysema and chroni c obstructive pul nonary di sease (“COPD’) that
her doctors, once again, told her were attributable to snoking.
Shortly thereafter, she had an apparent heart attack and becane
totally disabled. Unfortunately, N colo was unable to quit snoking

until Novenber 1993, when she was di agnosed as suffering fromlung



cancer.

Ni col o’ s anmended conpl ai nt includes clai ns based upon strict
l[iability, negligence and breach of inplied warranty. It also
asserts a claim for fraudulent msrepresentation based upon
all egations that the defendants denied the addictive nature of
nicotine and the harnful effects of snmoking and that they
del i berately suppressed information to the contrary.

The Summary Judgnent St andard

Fed. R CGCv. P. Rule 56(c) provides that summary judgnent
“shall be rendered forthwith if the pl eadi ngs, depositions, answers
to interrogatories, and admssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of |law”

In determ ning whether a genuine dispute of material fact
exists, the Court nust view the evidence in the |ight nost
favorable to the non-noving party and it nust draw all reasonable

inferences in that party’'s favor. United States v. One Parcel of

Real Property, 960 F.2d 200, 204 (1st GCr. 1992).

When a notion for summary judgnment is directed against a party
that bears the burden of proof, the novant may nmeke an initia
showi ng of entitlenent to summary judgnent by producing evidence
t hat negates an essential elenent of the non-novant’s case or by

denonstrating an absence of record evidence to support the non-



movant’' s case. Celotex Corp. v. Catrett, 477 U. S. 317, 322-23

(1986); DeNovellis v. Shalala, 124 F.3d 298, 306 (1st G r. 1997).

The non-novant then has the burden of denonstrating the existence
of a genuine issue of material fact requiring a trial. Dow V.

United Bhd. of Carpenters and Joiners, 1 F.3d 56, 58 (1st Cr.

1993) .

Di scussi on

Accrual of Plaintiff’'s Cause of Action

Since this is a diversity case in which the plaintiff is
asserting only state law clains, the tineliness of her suit is
governed by Rhode Island’ s statute of limtations.

R1. Gen. Laws 8 9-1-14(b) requires a cause of action for
personal injury to be brought within three years “after the cause
of action shall accrue.” Personal injury clains brought nore than
three years after accrual are barred regardl ess of the | egal theory

upon whi ch recovery is sought. See Renaud v. Sigma-Aldrich Corp.

662 A .2d 711, 714 (R 1. 1995) (applying three-year statute of
limtations to product liability action alleging both negligence

and breach of warranty); Pirri v. Toledo Scale Corp., 619 A 2d 429,

430-31 (R 1. 1993).
Ordinarily, a cause of action for personal injury is deened to
accrue at the tine the injury occurs. See Renaud, 662 A 2d at 714;

Von Villas v. Wllians, 366 A 2d 545, 548 (R 1. 1976). However,

the Rhode |Island Supreme Court has held that, in nedical



mal practice cases, a cause of action does not accrue until “the
plaintiff discovers or, in the exercise of reasonable diligence,
shoul d have di scovered” that he or she was injured as a result of

the defendants’ treatnment. WJIkinson v. Harrington, 243 A 2d 745,

751 (R 1. 1968). The rationale for applying the “discovery rule”
in such cases is that it is difficult to determ ne whether one has
been i njured during the course of nedical treatnent or whether one,
merely, is experiencing the normal consequences of that treatnent.
Rhode Island wutilizes a simlar rationale in applying the
“di scovery rule” to clains for injury to real property allegedly
arising fromlatent construction defects that do not imedi ately

mani fest thenselves. See Lee v. Mrin, 469 A 2d 358, 360 (R I

1983) .

In Ant hony v. Abbott Lab., 490 A 2d 43 (R I. 1985) the Court

went a step further and held that, in drug product liability cases,
a cause of action does not accrue until the plaintiff knows or
shoul d have known; not only, that he was injured by the drug; but
also, that the injury resulted from the manufacturer’s wongfu

conduct. See id. at 46. In requiring know edge of culpability,
the Anthony Court reasoned that a person who experiences adverse
effects fromtaking a drug is likely to assune that such effects
are an unavoi dabl e side effect of treatnent and may not recognize
that they are attributable to a defect for which the manufacturer

i's cul pabl e. See id. at 47. However, the Rhode I|sland Suprene



Court has declined to extend the rule in Anthony to non-drug cases
out of apparent concern that doing so woul d subvert the purpose of

the statute of limtations. See Benner v. J.H Lynch & Sons, Inc.,

641 A 2d 332, 337 (R 1. 1994).

In Arnold v. R J. Reynolds Tobacco Co., 956 F. Supp. 110

(D.RI. 1997), after a thorough and thoughtful analysis, Judge
Lagueux concluded that “the accrual of a cigarette product
liability action is nore akin to that of a latent injury case such

as Wl kinson or Lee than to that of a drug product liability action

[ such as Anthony].” [Id. at 115. Accordingly, he held that, in
cigarette product liability cases, a cause of action accrues when
the plaintiff | earns or should have | earned that he was i njured and
that the injury likely resulted from snoking even though the
plaintiff may have been unaware of the precise nature of the
def endant’ s wongful conduct. See id. This Court concurs in that
hol di ng.

Nicolo seeks to avoid application of this rule by
characterizing the ill effects she experienced from snoking as
separate and discrete injuries. Thus, she contends that her action
is tinmely because the diagnosis of |ung cancer was not nade until
Novenber of 1993, less than three years prior to comencenent of
suit.

Ni colo cites no authority for the proposition that a new cause

of action accrues each time the injury sustained by a plaintiff



mani fests itself in a different way. On the contrary, courts
general ly have rejected that notion and have held that the statute
of limtations begins torun at the tine of theinitial injury even
t hough the full magni tude of the harmdid not beconme apparent until

later. See, e.q., Nelson v. Anerican Nat’'l Red Cross, 26 F.3d 193,

196-97 (D.C. GCir. 1994) (cause of action for receiving blood
tainted with H V accrues when patient is tested positive for HYV

and not | ater when patient devel ops AIDS); Gagnon v. G D. Searle &

Co., 889 F.2d 340, 343 (1st Cr. 1989) (“Even though in March 1980
Gagnon did not knowwi th certainty the cause of her injuries or the
full extent thereof, she clearly knewthen that she was i njured and
that the injuries may have been caused by the Cu-7 [intrauterine
contraceptive device]; under New Hanpshire’s discovery rule, that
knowl edge is sufficient to trigger the statute of limtations.”);

Joyce v. AC & S., Inc., 785 F.2d 1200, 1203-05 (4th Cr. 1986)

(cause of action for asbestos related injuries accrued outside of
limtations period when plaintiff suffered frompleural thickening,
even though plaintiff devel oped pleural effusion and parenchynal
asbestosis wwthin the limtations period).

There may be a basis for arguing that a new cause of action
accrues upon manifestation of a separate and distinct injury that
is unrelated to the initial injury and could not have been
antici pated as a consequence of that injury. However, even if that

argunent has nmerit, it does not assist the plaintiff in this case.



Nicolo's initial injury and all of its sequelae consist of
inpairments to and di seases of her respiratory system By the
early 1980's, she was on notice that snoking was the |ikely cause
of her breathing difficulties and the polyps that had to be
surgically renoved fromher vocal chords. By 1989, she had becone
totally disabled by asthma, enphysema and COPD, all of which
doctors told her were attributable to snoking. 1In light of those
facts, the devel opnent of |ung cancer was a readily foreseeable, if
not inevitable, consequence of her initial injury and continued
snoki ng. Therefore, her cause of action clearly had accrued at
that tine.

1. Fr audul ent Conceal nent

R1. Gen. Laws 8 9-1-20 tolls the statute of limtations when
a defendant fraudul ently conceals “the existence of the cause of
action” and provides that, in such cases, the cause of action does
not accrue wuntil the plaintiff *“shall first discover its
exi stence.” N colo argues that, because the defendants all egedly
made fal se representations that nicotine was not addi ctive and t hat
cigarette snoki ng was not harnful to human heal th and because they
del i berately suppressed information to the contrary, the statute of
limtations on her claim was tolled until the deception was
di scover ed.

However, even assum ng arguendo that those allegations are

true, the defendants’ duplicity did not conceal the existence of



Ni col 0’s cause of action. Like the plaintiff in Arnold, Nicolo
knew, nore than three years before commencing this suit, “that
[ she] was addicted to cigarettes, and knewthat [her] injuries were
caused by [her] use of cigarettes.” Arnold, 956 F. Supp. at 116.
Thus, any m srepresentati ons by t he def endants, however depl orabl e,
did not prevent Nicolo fromdiscovering the existence of her cause

of action.! See Snmith v. O Connell, 997 F. Supp. 226, 240 (D.R |

1998) (“Accrual or the existence of a cause of action is not
deferred until a plaintiff learns of all the facts that may be
hel pful in proving his or her claim?”).

Concl usi on

For all of the foregoing reasons, the defendants’ notions for
summary judgnent are granted.

I T 1S SO ORDERED

Ernest C. Torres
United States District Judge

Dat e:

opi ni ons\ ni col ol1. opn

The al |l eged mi srepresentations regardi ng the addictive
nature of nicotine very well m ght negate the defense of
assunption of risk on the theory that the plaintiff, once
addi cted, no longer “voluntarily” assuned that risk. However, it
had no bearing on the plaintiff’'s ability to recognize the
exi stence of her cause of action.



